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Navigating ERISA’s comprehensive 
plan document disclosure rules 

ERISA requires detailed disclosure about 
most facets of your retirement plan. Under-
standing the rules may help guide you and 

your plan administrator if you’re not sure whether 
to provide a requested document.

What’s required?
ERISA requires that, on written request of any 
participant or beneficiary, the plan administrator 
furnish a copy of the latest updated summary plan 
description (SPD). You must also provide the lat-
est annual report, any terminal report, the bargain-
ing agreement, trust agreement, contract, or other 
instruments under which the plan is established or 
operated. The “other instruments” requirement is 
the tricky part and often the subject of litigation 
and new regulatory interpretation.

How about some examples?
In its 2013 Reporting and Disclosure Guide for 
Employee Benefit Plans, the Department of Labor 
(DOL) provides the following information (appli-
cable to both retirement and welfare benefit plans):

1. SPD

Who can request: Plan participants and beneficia-
ries receiving pension benefits.

When: Automatically provide to new participants 
within 90 days of becoming covered by the plan. You 
must provide updated SPDs every five years if the 
plan has been amended; otherwise every 10 years.

2. Summary of material modifications

Who can request: Plan participants and beneficia-
ries receiving pension benefits.

When: Automatically no later than 210 days  
after the end of the plan year in which you adopt 
the change.

3. Summary annual report

Who can request: Plan participants and beneficia-
ries receiving pension benefits. 

When: Automatically within nine months after 
the end of the plan year, or two months after the 
due date for filing Form 5500.

4. Plan documents

Who can request: Participants, beneficiaries and 
the DOL.

When: No later than 30 days after receiving a 
written request. In addition, the plan administrator 
must make copies available at its principal office 
and certain other locations.

ERISA requires that, on written 

request of any participant or  

beneficiary, the plan administrator 

furnish a copy of the latest updated 

summary plan description.
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5. Notification of benefit determination  
(explanation of benefits)

Who can request: Participants, beneficiaries or 
authorized claims representatives.

When: Requirements vary by plan type and benefit  
involved. Generally, when a claim is wholly or 
partially denied, the plan administrator must notify 
the employee within a reasonable period of time, 
but not later than 90 days.

What do the DOL  
and courts think?
The DOL periodically issues “advisory opinions”  
on the nuances of disclosure requirements. 
Although these opinions respond to specific  
disclosure requests, practitioners can rely on  
the opinions as indications of how the DOL  
might respond in a similar situation.

One such advisory opinion stakes out a broad 
interpretation of ERISA disclosure requirements. 
Although it involved a health plan, the principle 
it contains applies to other ERISA plans. Accord-
ing to the DOL advisory opinion, any document 
or instrument that specifies procedures, formu-
las, methodologies or schedules to be applied in 
determining or calculating a participant’s or bene-
ficiary’s benefit entitlement under an employee 
benefit plan is an instrument under which the plan 
is established or operated, regardless of whether the 
information is contained in a document designated 
as a plan document. 

However, another advisory opinion ruled that only 
third-party administrator contracts that establish, 
amend or constitute part of an employee benefit 
plan or otherwise are instruments under which  
the plan is established or operated are subject to 
mandatory disclosure. More recently, the U.S. 
Court of Appeals for the Sixth Circuit ruled that, 
if a party requests information about a particular 
feature of a benefit plan but inadvertently neglects 
to request a document that would shine light on 
the issue at hand, the employer should furnish it 
anyway if it can reasonably be expected to know 
the unrequested document is pertinent.

Beware of penalties
Administrators failing to comply with disclosure 
requirements can face serious penalties. Under 
ERISA, any administrator who fails or refuses to 
comply with a request which the administrator 
must furnish may be personally liable for a statutory 
amount. However, where a failure or refusal results 
from matters reasonably beyond the administrator’s 
control, the court has discretion to temper the fine. 
Consult your benefits professional for more infor-
mation about requested disclosures. 

Additional pension  
plan disclosures
Document disclosure rules apply to all types of retire-

ment plans. And if you have a pension plan, the 

Department of Labor has additional disclosure require-

ments. For example, pension plans must provide: 

K  A periodic pension benefit statement, 

K  A statement of accrued and nonforfeitable benefits, 

K  A suspension of benefits notice, 

K  A notice of transfer of excess pension assets to a 

retiree health benefit account, 

K  A notice of significant reduction in future  

benefit accruals, 

K  A notice of failure to meet minimum  

funding standards, 

K  A notice of blackout period for individual  

account plans, 

K  A qualified default investment alternative notice, 

automatic contribution arrangement notice and 

annual funding notice, 

K  Participant plan and investment fee disclosures, and 

K  Plan service provider disclosures.

Be aware that this isn’t an exhaustive list of  

required disclosures.
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Upcoming compliance deadlines: 
3/2*   Deadline for filing paper 2014 Form 1099 with IRS (electronic filing deadline is 

March 31)
3/15**  Deadline for making corrective distribution for failed 2014 actual deferral percentage 

(ADP) / actual contribution percentage (ACP) tests without 10% excise tax penalty
3/16 *  Deadline for filing 2014 corporate tax return and making contributions eligible for 

deductibility without extension
4/15  Deadline for corrective distribution of 2014 402(g) excess deferral failures
4/15  Deadline for filing 2014 individual and/or partnership tax returns and making  

contributions eligible for deductibility

   *  This date reflects an extension of the normal deadline, which falls over the  
weekend this year.

  **  Although March 15 is a Sunday, the IRS has generally not extended this date  
in past years.

COMPLIANCE ALERT

As a plan sponsor, you have a fiduciary 
responsibility to ensure that your qualified 
plan complies with all current employee 

benefits laws and regulations and operates within the 
plan’s current provisions. Do you know if your plan 
is current? If not, it’s time for an annual self-checkup. 

Help from the IRS
The IRS wants to nip possible 401(k) plan com-
pliance lapses in the bud. To help do this, it has 
issued a checklist of common plan administration 
oversights, some more egregious than others.

Beware, though: While the checklist summarizes 
major compliance issues, it’s not meant to be  
used as a comprehensive guide. It provides general 
definitions, examples and methods for correcting 
possible errors. Because each plan is different,  
consult your benefits specialist or visit the IRS 
website (irs.gov) for more information.

Say yes
The IRS 401(k) Plan Checklist contains yes/no 
questions. Let’s take a look at some (not all) of the 
issues the checklist covers. If you respond “no” to 
any of these questions, it’s time to take action.

1. Have you updated your plan document within 
the last few years to reflect current law? If not, 
chances are it doesn’t reflect recent legislative or 
regulatory changes. Each year, the IRS releases a 
publication containing a cumulative list of plan 
qualification requirements. New requirements are 
listed by Internal Revenue Code (IRC) section. 
For example, your plan must comply with the 
Supreme Court decision in U.S. v. Windsor regard-
ing same-sex marriage.

2. Are your plan’s operations based on the terms 
of your plan document? If you’re not sure, con-
duct an independent review of your plan document 

IRS checklist offers a convenient 
compliance self-checkup
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provisions compared with their operation. This 
is especially true if you’ve amended your plan 
recently to make sure you’re operating the plan 
according to those amendments.

If you find inconsistencies, use a reasonable correc-
tion method that places affected participants in the 
position they would be in if there were no opera-
tional plan defects. And remember, the plan sponsor 
generally is responsible for ensuring that the plan 
operates according to its terms even when employing 
third-party administrators or ERISA attorneys.

3. Is your plan’s compensation definition for all 
deferrals and allocations used correctly? Many 
plans have more than one definition of compensa-
tion, depending on the purpose. For example, some 
definitions of compensation include items such as 
fringe benefits and bonuses. Review your definitions 
to be sure that you’re applying the correct definition 
found in your plan document. And remember, for 
2015, the IRS has capped the total compensation 
permitted for contribution purposes at $265,000.

4. Have you identified all eligible employees and 
given them the opportunity to make an elective 
deferral? Depending on your plan document’s terms, 
not all employees will be immediately eligible to 
participate. Some plans defer eligibility based on age, 
service and hours worked. Provide your plan record-
keeper with a regularly updated W-2 employee roster 
to minimize the chances you’ve overlooked anyone.

5. Have you deposited employee elective defer-
rals on a timely basis? You must deposit deferrals 
to the trust as soon as you can segregate them from 
employer assets. The Department of Labor (DOL) 
requires the employer to deposit deferrals as soon as 
reasonably possible, but no later than the 15th busi-
ness day of the following month. Operationally, if 
you can make the deposits within one to three busi-
ness days of the payroll date, you must do so. The 
DOL clearly states that the 15-business-day-rule is 
only guidance and cannot be relied on if you can 
make deposits sooner. For plans with fewer than 100 
participants, the DOL mandates a seven-business-day 
safe harbor rule. Failure to make timely deposits may 
be deemed a prohibited transaction, resulting in pos-
sible plan disqualification by the IRS.

6. Do participant loans satisfy your plan docu-
ment’s requirements? One problem the IRS some-
times encounters is that plans have made loans 
to participants, even though the plan document 
doesn’t provide for such loans. You must follow 
your plan’s loan provisions to avoid a prohibited 
transaction. Loans cannot exceed 1) the greater of 
$10,000 or half of the participant’s account bal-
ance, or 2) $50,000, whichever is lower. Amounts 
exceeding those limits are taxable to the partici-
pant. Failure to comply with the DOL regulations 
may result in a prohibited transaction.

7. Did you make hardship distributions properly?  
“Hardship” is defined as an “immediate and heavy 
financial need” that cannot be met by other 
resources. According to the IRS, you make this  
eligibility determination based on “all relevant 
facts and circumstances.” The IRS also identifies  
several expense categories and circumstances that 
automatically satisfy the test. This includes medi-
cal expenses, costs related to the purchase of a 
principal residence or repairing damage to that 
home, family funeral expenses, postsecondary edu-
cation tuition, room and board expenses for the 
next 12 months, and payments necessary to pre-
vent eviction because of a mortgage foreclosure. 

A financial need may be immediate and heavy 
even if it was reasonably foreseeable or voluntarily 
incurred by the employee. A hardship distribu-
tion may not exceed the amount of the employee’s 
need; however, the amount may include amounts 
necessary to pay any taxes or penalties resulting 
from the distribution. If you made hardship distri-
butions without a plan provision, you must amend 
your plan document retroactively.

Avoiding and fixing mistakes
Answering “no” to any of these questions can have 
serious consequences for the plan. To avoid prob-
lems for your plan, make it routine to review your 
plan document. Use a calendar to note when to 
complete amendments. Keeping your plan up to date 
and operating according to its terms will help you 
avoid prohibited transactions and possible disquali-
fication. If you find operational errors in your plan, 
use the IRS’s corrective program before the IRS dis-
covers the error to avoid substantial penalties. 
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The U.S. Court of Appeals for the 
Third Circuit recently provided 
a blueprint for when a retirement 

plan service provider is deemed a fiduciary 
and when it isn’t. The case grew out of 
a class action case in which 401(k) plan 
participants charged John Hancock with 
violating its fiduciary duty to participants 
by charging them excessive fees.

The case
The participants were enrolled in defined 
contribution 401(k) plans governed by 
ERISA. Each plan had a trustee, and the 
trustees contracted with Hancock to provide a group 
variable annuity contract. Plan trustees selected 
particular investment choices offered by Hancock to 
incorporate into the 401(k) plans. Choices included 
some funds managed by independent asset managers 
and others managed by Hancock.

The trustees were given an incentive to choose  
Hancock funds for their plans. However, if they 
chose at least 19 Hancock-managed funds, they 
became eligible for a “Fiduciary Standards Warranty” 
(FSW) from Hancock. The FSW provided that 
the selected investment options satisfied ERISA’s 

prudence requirement. The FSW would reimburse 
plan sponsors for any litigation costs for challenges  
to this prudence or selected investment options.

Hancock retained the right to make changes to 
its menu of investment options available to plan 
trustees. In addition, Hancock agreed to review 
investment options daily, monthly and quarterly, 
and replace them if Hancock determined that  
the investment option no longer delivered its 
value proposition.

“Functional fiduciary” status
Hancock clearly stated in the agreements that 
it wasn’t serving in a fiduciary capacity. Merely 
making that assertion, however, doesn’t preclude 
a determination that Hancock was a “functional 
fiduciary” by virtue of the role it performed. Under 
ERISA, a functional fiduciary is a person who 
exercises any discretionary authority or discretion-
ary control managing the plan, or exercises any 
authority or control respecting management or 
disposition of plan assets. It also includes persons 
who have discretionary authority or discretionary 
responsibility administering the plan.

Who are functional fiduciaries?
APPEALS COURT HOLDS SERVICE  
PROVIDER NOT A PLAN FIDUCIARY 

Under ERISA, a functional fiduciary is a 

person who exercises any discretionary 

authority or discretionary control  

managing the plan, or exercises  

any authority or control respecting  

management or disposition of  

plan assets.
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The Third Circuit concluded that Hancock wasn’t 
a fiduciary. According to the court, when a plan 
trustee (the employer) exercises final authority in 
deciding whether to accept or reject the terms of a 
service agreement, the service provider (Hancock) 
doesn’t owe a fiduciary duty to a plan with respect 
to the agreement’s terms.

The court also referenced an earlier ruling it had 
made in explaining why Hancock wasn’t a fiduciary. 
In that case, the court concluded that, because the 
service provider didn’t have contractual authority to 
control the mix and range of investment options, to 
veto the sponsor’s selections, or to prevent the plan 
sponsor from offering competing investment options, 
the service provider lacked the discretionary author-
ity necessary to create a fiduciary responsibility as to 

these activities. The court applied this reasoning to 
the Hancock case.

Finally, the plaintiffs argued that Hancock was a 
functional fiduciary because it had the authority 
to unilaterally delete and substitute investment 
options, even if it didn’t actually do so. The court 
rejected this argument, finding that ERISA’s reach 
is limited to circumstances where the individual 
actually exercises some authority.

The bottom line
If you have any expectation that a service provider 
can provide cover for a fiduciary lapse, you may be 
disappointed. There’s no substitute for fulfilling the 
full burden of fiduciary responsibility when manag-
ing your retirement plan. 

2014 vs. 2015 retirement plan limits
TYPE OF LIMITATION 2014 LIMIT 2015 LIMIT

Elective deferrals to 401(k),  

403(b), 457(b)(2) and 457(c)(1) plans $ 17,500 $ 18,000

Annual benefit for defined benefit plans $ 210,000 $ 210,000

Contributions to defined contribution plans $ 52,000 $ 53,000

Contributions to SIMPLEs $ 12,000 $ 12,500

Contributions to IRAs $ 5,500 $ 5,500

Catch-up contributions to 401(k),  

403(b), 457(b)(2) and 457(c)(1) plans $ 5,500 $ 6,000

Catch-up contributions to SIMPLEs $ 2,500 $ 3,000

Catch-up contributions to IRAs $ 1,000 $ 1,000

Compensation for benefit purposes for qualified plans and SEPs $ 260,000 $ 265,000

Minimum compensation for SEP coverage $ 550 $ 600

Highly compensated employee threshold $ 115,000 $ 120,000




