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Since the beginning of the year, sponsors of individ-
ually designed retirement plans generally have no 
longer been able to receive a periodic official regula-
tory compliance seal of approval from the IRS in the 
form of a routine determination letter. While this 
has been a source of concern to many plan sponsors 
and their advocates, options remain.

Why the change?
The IRS declared its decision to end its staggered  
five-year determination letter remedial amendment 
program in July 2015. Now, the IRS will approve  
individually designed plans only when they’re first 
established, or on termination. Otherwise, plan  
sponsors generally must do their best to keep their 
plans compliant with required plan document  
changes prompted by new laws and regulations.

Why did the IRS adopt this new policy? One reason 
was that it lacked the resources necessary to keep its 
lawyers and other technical experts 
engaged in the process of  reviewing 
customized plans. 

What about mass submitter plans?
The change doesn’t impact standard-
ized, IRS preapproved and “mass 
submitter” plans offered to clients by 
professional plan providers. Those 
plans, however, may not meet the 
needs of  sponsors who want custom-
ized plan provisions, or sponsors who 
simply have “legacy” nonstandard 
plan designs they’ve been operating for 
many years and don’t wish to change.

Anticipating objections, the IRS asked the retirement 
plan community to outline its concerns. It’s possible 
the IRS might ultimately modify its position and 
adopt some of  the recommendations it received. (See 
“Industry recommendations for the IRS” on page 3.) 

What are the problems?
The problems that may result from the lack of  rou-
tinely verified regulatory compliance are numerous. 
They serve as a “heads up” for plan sponsors with 
individually designed plans, alerting them to issues they 
need to be prepared to address. Here are just a few:

Issues with loans. Lenders often require warranties 
that a borrower’s benefit plans are certifiably compliant. 
Absent recent IRS approval, borrowers might need to 
jump through extra hoops to satisfy banks.

Plan investment problems. Securities laws might 
require that collective trusts and insurance company 
separate-account investments receive funds only from 
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qualified retirement plans. These entities might become 
nervous about accepting dollars from plans that don’t 
have a recent IRS determination letter.

Accepting rollovers. Some plan administrators 
require a determination letter to accept a rollover  
from another plan. While all individually designed 
plans will be in the same boat, “the risk of  accepting 
a rollover from another plan is increased significantly; 
plan sponsors may decide to no longer accept roll-
overs,” according to the American Benefits Council. 

Audited financials. Retirement plans with at least 
100 participants generally must be audited annually. 
Auditors must attest to the plan’s qualification status. 
Without a recent IRS determination letter, auditors 
might need to obtain an opinion from the sponsor’s 
counsel, adding cost to the audit process. It’s not clear 
that law firms will be willing to issue legal opinions 
about a plan’s qualification because of  the scope  
and complexity of  relevant Internal Revenue Code 
sections. Undoubtedly, some law firms specializing in 
ERISA matters will provide that service, adding to the 
costs of  a plan. 

What next?
Last year, the IRS issued a follow-up statement that, 
among other things, informed sponsors that they have 
until April 30, 2017, to convert individually designed 

plans to a preapproved format. Whether that’s a  
practical solution for sponsors affected by the demise  
of  the periodic determination letter program will 
depend on individual considerations. Contact your 
ERISA professional to determine whether this is right 
for your plan. p
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When the IRS announced that it was ending its 
routine determination letter program, it asked 
for suggestions from the retirement plan com-
munity on how this transition may work. The 
American Benefits Council (ABC) was among the 
many who responded. 

The ABC urged the IRS to blunt the impact of 
its decision in several ways. For example, the 
ABC recommended that the IRS:

n  Be more flexible about penalizing plans 
whose written documents don’t reflect  
the latest regulations where the plan has 
consistently been administered according  
to legal requirements,

n  Modify the audit closing agreement plan  
procedures to minimize the prospect that 
plans found in violation of some obscure  
rule will be penalized, and

n  Offer determination letters for “significant 
plan amendments,” such as when two plans 
merge, or a plan is converted from one type 
to another.

In addition, the ABC urges that the IRS factor a 
plan’s size into decisions regarding the amount 
of any penalties imposed. It’s possible the IRS 
ultimately will adopt one or more of the many 
suggestions it has received.

Industry recommendations for the IRS

The IRS will approve individually  
designed plans only when they’re first 

established, or on termination; otherwise, 
plan sponsors generally must do their 
best to keep their plans compliant with 

required plan document changes prompted 
by new laws and regulations.
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January 1, 2019, might seem like a long way off,  
but to critics of the Department of Labor’s (DOL’s) 
proposed overhaul of Form 5500, it’s right around 
the corner. That’s because proposals will require  
setting up systems to collect and report detailed 
data. Industry commenters have asked the DOL to 
postpone the proposals until it reviews industry 
concerns and considers that the added compliance 
burdens may discourage small employers from  
setting up or maintaining employee benefit plans.

The unknown compliance costs
How significant would the proposed changes be? A 
member of  The SPARK Institute (whose members 
include plan administrators and recordkeepers) esti-
mated that compliance would double or triple plan 
sponsors’ current cost of  dealing with Form 5500 
requirements. “The [proposed changes] include more 
than 400 new or modified line items, each of  which 
would require significant design and implementation 
efforts to gather, analyze and report all of  the requested 
information,” according to SPARK. 

However, given President Trump’s promises to reduce 
regulatory burdens on businesses, some of  the propos-
als may be scaled back. How much so is unknown at 
this time. Therefore, it’s important to learn the basic 
elements of  key proposed changes — and the rationale 
behind them.

The proposals’ rationale
On unveiling the proposals, the Obama administra-
tion’s DOL laid out five goals that it believed would 
benefit plan sponsors, participants, beneficiaries, the 
public at large and federal agencies. According to the 
DOL, the new regulations would:

1.  Improve the reliability and transparency of  the 
information reported regarding employee benefit 
plan investments and other financial transactions,

2.  Remedy the current failure to collect data about a 
large sector of  the health plan market, including 
currently exempted small-insured and self-insured 
welfare benefit plans,

3.  Convert more elements of  Form 5500 into data 
that’s organized in a structured manner to make 
them computer-processable and identifiable for 
data-mining and analytical purposes,

4.  Better harmonize reporting on Form 5500 Schedule C 
with DOL’s service provider disclosure regulation, and

5.  Enhance reporting on plan compliance to improve 
plan operations, protect participants and benefi-
ciaries and their retirement benefits, and provide 
education for plan fiduciaries.

Another proposed change is the elimination of  the 
regulation that exempts employers with less than 100 
employees from having to file Form 5500 for their 

The uncertain future of Form 5500
Will compliance burden increase?

One proposed change is the elimination 
of the regulation that exempts employers 

with less than 100 employees from  
having to file Form 5500 for their  

insured or self-insured health plans.
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Upcoming compliance deadlines:

4/1*   Initial required minimum distribution for 

participants who attained age 70½ in 2016 

(applies to qualified plans where the participant  

is at least a 5% owner and to IRA accounts)

4/15*   Deadline for corrective distribution of 2016 excess 

deferral failures

4/18**  Deadline for filing of 2016 individual tax returns 

and making contributions eligible for deductibility

5/15   Deadline for filing 2016 Form 990, “Return of 

Organization Exempt From Income Tax”

Compliance Alert

insured or self-insured health plans. According to the 
DOL, dropping the exemption would bring small 
employers into compliance with the Affordable Care 
Act, “provide critical data for [government] oversight 
and collect information needed for Congressionally-
mandated reports on group health plans.”

The expanded reporting requirements
Expanded reporting requirements for retirement plans 
would include:

n  The number of  participants making catch-up  
contributions, investing in default options, maximizing 
the employer match and deferring compensation,

n  The number of  participants with account balances as 
of  the beginning of  the plan year and the number of  
participants who terminated employment during the 
year who had their entire balance distributed, and

n  Whether the plan uses a default investment  
alternative for participants who fail to direct assets 
in their accounts, and which type of  investment 
alternative is used.

For small retirement plan sponsors, Form 5500 
Schedule I would be replaced by a new, more detailed 
Schedule H. One of  the DOL’s stated purposes for this 
change is to obtain “a meaningful picture of  small plan 
investments in hard-to-value and other assets.”

The proposals feature a new Schedule J that seeks:

n  Information regarding rebates, refunds or reim-
bursements from service providers, 

n  Detailed claims payment data regarding how many 
benefit	claims	were	submitted,	appealed,	approved	
and denied broken out by claim type, and

n	 	Information	on	the	plan’s	paid	and	unpaid	benefit	
claims during the plan year and any delinquent 
payments to insurers and whether the delinquencies 
resulted in a lapse of  coverage.

The proposed changes also feature detailed questions 
concerning compensation of  plan service providers. 
Under current rules, employers that fail to furnish all 
requested information could be subject to penalties of  
as much as $2,063 per day.

The future is unclear
While some of  the new information that would have to 
be furnished with the proposed new Form 5500 may be 
readily available to most plan sponsors, the cumulative 
effect of  so many additional data requests could prove 
onerous. Modification of  the original proposals is prob-
able, and the process of  shaping the final version likely 
will take many months. It’s also possible the proposal will 
be withdrawn entirely. Nevertheless, paying attention to 
the fate of  this regulatory initiative is prudent. p

* These due dates fall on a Saturday. The IRS historically hasn’t extended due dates for required disclosures, contributions or distributions.

** This date reflects an extension of the normal deadline, which falls on a Saturday this year. In addition, Washington D.C. celebrates Emancipation Day on April 16, 

which will be observed on Monday, April 17, 2017. Therefore, Tax Day is Tuesday, April 18, 2017.
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With an estimated U.S. divorce rate in the 40% to 
50% range, your retirement plan is likely to receive 
a domestic relations order. These orders entitle an 
“alternate payee” to a portion of your participant’s 
retirement benefits. However, it’s up to the plan spon-
sor or administrator to determine whether the order 
is qualified, making it a qualified domestic relations 
order (QDRO). Even though it’s issued by a govern-
ment entity, it must comply with your plan’s terms. 

Spotting common errors
Here are some common reasons plan sponsors will fail 
to qualify a domestic relations order:

Inappropriate form of  requested payment. This 
could occur, for example, if  you have a defined benefit 
plan that doesn’t allow for lump-sum distributions, but 
the order calls for one.

Distribution timing request. The order might request 
an immediate distribution, but your plan allows them to 
occur only when the participant reaches retirement age.

Valuation timing issues. Suppose your defined con-
tribution plan allows for the valuation of  a participant’s 
vested benefits only on a quarterly basis. If  the order calls 
for an immediate valuation of  benefits so that a stipulated 
proportion (for example, 50%) of  assets ultimately can be 
distributed to the alternate payee, you can reject the order.

Fluctuations in asset values. If  the order doesn’t 
address an increase or decrease in the value of  plan assets 
between the order’s date and the date of  distribution, this 
could lead to subsequent confusion and disputes. 

Addressing the prospect of  premature death 
of  an alternate payee. Your plan document might 
require that the order specify the implications of  the 
death of  an alternate payee before paying the retire-
ment benefit. Thus, to be qualified, an order might, 
for example, stipulate that the benefit be payable to the 
deceased alternate payee’s estate. 

Sloppily drafted domestic relations orders occasionally 
don’t identify your retirement plan correctly, such as by 
naming the custodian instead of  the plan by its legal 
name. While an easy fix, the correction would need to 
be made before you could qualify the order.

Handling rejection
If  and when a domestic relations order is incompatible 
with your plan’s terms, the rules governing how to 
reject it are specific. ERISA’s rules are intended to give 
the alternate payee a reasonable opportunity to correct 
the errors. You must send notice of  the rejection to the 
alternate payee (or payees) and the plan participant. 

The notice must spell out:

n  Your (or your administrator’s) reasons for rejecting 
the domestic relations order,

n	 	Which	specific	plan	provisions	the	order	is	 
incompatible with,

n  Any deadlines your plan requires the order to  
satisfy, and 

n  Any missing information the order needs to  
have to qualify.

In general, ERISA requires that you be helpful in 
resolving any domestic relations order qualification 

Be prepared for your next — or first — QDRO
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Your employees’ retirement timing decisions will 
depend on a variety of factors, including their 
accumulated vested assets in your company’s plan. 
Another key variable is Social Security. But the 
Social Security benefit “claiming strategy” that’s best 
for them isn’t always easy to determine. However, 
online Social Security benefit calculators can help.

The basic task for most people is weighing the pros and 
cons of  retiring and claiming benefits at the earliest 
possible age (62), “normal” retirement age (which var-
ies depending on the year they were born), age 70 (at 
which point deferring claiming benefits doesn’t affect 
the amount), or some point in between.

According to the Social Security Administration (SSA), 
in 2015 about 40% of  men and 47% of  women claimed 
benefits at age 62. Those percentages have fallen from 
56% and 60%, respectively, during the past decade. Also 
in 2015, 21% of  men and 15% of  women worked until 
their full retirement age of  66. 

The SSA recently issued a study comparing six free online 
calculators that focus exclusively or primarily on Social 
Security benefits. One was created by the SSA itself, and 
the others by the Consumer Financial Protection Bureau, 
the Center for Retirement Research, AARP, Financial 
Engines, and Bankrate. Many more exist. 

The SSA study, A Comparison of  Free Online Tools for 
Individuals Deciding When to Claim Social Security Benefits, 
didn’t rate the different calculators. But in describing 
how each works and detailing their advantages and 
limitations, the study concludes that there’s no single 
available free tool that meets every need. However, the 
resources identified can provide some useful guidance 
to employees. 

Advising your employees to review the SSA study and 
the different online tools could be helpful as they begin 
to contemplate the timing of  their retirement. Consider 
sharing the information as part of  your overall employee 
retirement benefits education. You can find the study on 
the SSA’s website, ssa.gov; enter “comparison of  free” 
into the search box to reach the link. p

When is it best to claim Social Security?
Online “claiming strategy” tools to help your employees

issues. This includes using plain language so that your 
instructions are easily understood by everyone. 

Getting it right
Remember, a rejection isn’t necessarily final; whoever 
drafted the domestic relations order language will 

redraft it and submit it again, seeking qualification 
from the plan. Be sure to follow your plan document 
each time a domestic relations order is submitted. The 
Department of  Labor has helpful information address-
ing the QDRO rules at dol.gov. You can find the link 
by typing “QDRO” in the search box. p



The solution  
for skyrocketing audit fees

F inding ways to cut costs while maintaining  
quality seems to be at the top of every executives 
to do list. As the person responsible for your 

organization’s employee benefit plan audit, we can help 
you not only reduce your audit costs but also provide a 
higher level of service.

Pension auditors must sift through enormous amounts 
of financial data in accordance with the requirements of 
numerous laws, regulations and professional standards. If 
they don’t know what they’re doing, they can easily get 
lost in the numbers, run up large fees and fail to provide 
an accurate assessment of a plan’s financial status.

Pension audit specialists
Insero & Co. specializes in pension plan audits. Our 
professionals have extensive experience in this area and 
to ensure that our audits meet the highest standards of 
quality, our firm is a member of the American Institute of 
Certified Public Accountants (AICPA) Employee Benefit  
Plan Audit Quality Center and is registered with the  
Public Company Accounting Oversight Board (PCAOB).

Insero & Co. is the independent registered public 
accounting firm for many companies that file a form 
11-K with the Securities and Exchange Commission. 
We currently perform audits for more than 150 plans 
ranging in size from 100 to 60,000 participants, and 
from $1 million to more than $10 billion in assets.

Big firm capabilities,  
small firm attentiveness
As our many satisfied clients will testify, we offer the 
comprehensive benefit services of a large national firm, 
but at less cost and with a higher level of service. With 
more than 125 accountants, professional consultants 
and support staff, our firm is large enough to bring 
robust resources to bear on almost every client need,  
yet small enough to provide the personal attention  
and relationship-based service that is important to  
our clients.

The culture of Insero & Co. is hands-on and proactive, 
shaped by the old-fashioned notion of doing what is in 
the best interest of the client. In addition to pension 
and corporate audits, we provide a full range of tax, 
accounting and consulting services, including internal 
audit/Sarbanes-Oxley services, outsourced accounting 
and wealth management.

Go with the experts
We would welcome the opportunity to discuss your 
audit or other needs and put our expertise to work for 
you. Please contact Vince Leo at 585-697-9683 or Mike 
Giess at 585-697-9639 and let us know how we can be 
of service.


